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* Of the District of Puerto Rico, sitting by designation.

CASELLAS, District Judge. Followngajurytrial, defendant-

appel I ant John Baltas, Sr.?! (hereinafter “Baltas”) was convi ct ed of
conspiracy to possess withintent to distribute and to distribute
heroin, inviolationof 21 U S.C. § 846. Thedistrict court sentenced
hi mto 188 nonths in prison, foll owed by 5 years of supervi sed rel ease.
Bal t as now chal | enges hi s convi cti on and sent ence al | egi ng a pot pourri
of pretrial, trial, and sentencingissues. Because we concl ude t hat
none of Baltas’s arguments have nmerit, we affirm

| . BACKGROUND

A federal grand jury indicted Baltas and twel ve ot her
i ndi vidual s for various crines arisingout of their involvenent inthe
Connecti cut and Massachusetts chapters of the D abl os Mdtorcycle O ub
(hereinafter the “Diablos,” or the “Cub”). Particularly, Baltas was
charged, either alone or inconbinationwth other defendants, with
conspiracy to conduct and actually conducting the affairs of an
enterprise through a pattern of racketeering activity, respectively, 18

U S . C 881962(d) (count 1, “RICOconspiracy”) and 1962(c) (count 2,

Bal tas was tried and convi cted wi th a nunber of ot her def endants.
Their appeal s were heard at the sanme ti me, and subsequent deci si ons
wi || address their appeals. United States v. Houl e, No. 99-1310 ( 1st
Cir. filed February 10, 1999); United States v. Lafreni ere, No. 99-1318
(1st Cir. filed February 17, 1999).
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“substantive RICO); conspiracy to possesswithintent todistribute
and to distribute heroin, 21 U.S. C. 8§ 846 (count 32); and possessi on
andinterstate transportation of firearns as a convicted felon, 18
U S C 8922(g)(1) (counts 40 and 41). The indictnent al so sought
forfeiture of certain property belonging to Baltas.

Beforetrial, Baltas unsuccessfully noved to sever and to
suppress certain evidence rel evant to his count of conviction. At the
end of the governnent’s case, he noved for judgnent of acquittal andto
strike certainevidencerelatingtothe RICOcounts. The district
court granted his notion for acquittal as to these counts, denyingit
as to the remaining portions of theindictnent.? Inlight of this
ruling, the court then granted Baltas’s notion to strike.

Bal t as al so requested an instruction onthe defense of
entrapnent, which the district court denied. Duringthe jury charge,
Bal t as di d not obj ect tothe om ssion of an entrapnent i nstructi on.
Finally, Baltas | evel ed vari ous chal | enges to hi s presentence report,
and nmoved for downward departure w thout success.

On appeal, Baltas assigns error tothe district court’s
deni al s of his pretrial, trial and sentenci ng requests. W sketchthe
facts containedintherecordinthelight nost favorabletothe jury’'s

verdict. See United States v. Gonzal ez-Vazquez, 219 F. 3d 37, 40 ( 1st

Baltas renewed his notion at the end of his case, but to no
avail .
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Cir. 2000). We suppl enent our account as it beconmes necessary tothe
di scussion of Baltas’s particular clainms of error.

The Di abl os originatedin San Bernardino, Californiain
t he 1960' s, and t hen expanded to ot her areas of the country. At the
times rel evant tothis appeal, the D abl os were a nati onal organi zati on
with chapters in California, Connecticut, Florida, 1ndiana,
Massachusetts, and New Hanpshire. They were governed by a witten
constitution, which conditioned nenbership, inter alia, upon bei ng at
| east 21 years of age, Caucasi an, and owning a firearmand a Harl ey-
Davi dson of a particul ar size. Menbership was by invitation only, and
nei t her wormen nor African-Americans were al l oned. Menbers first hadto
serve sone tine as “prospects,” arolesimlar tothat of apledgein
afraternity, before beingeligiblefor full nenbership. The D abl os
al so had a governi ng structure which incl uded bot h nati onal and chapt er
officers. Baltas was one of the Club’s founders and its nati onal
pr esi dent .

One of the prosecution’s primary wi tnesses at trial was
WIlliamAlvis (hereinafter “Alvis”). Before becom ng a D ablo, Alvis
had been a nenber of anot her notorcycl e cl ub, the Barbari ans, where he
became fam liarized with the biker culture and | anguage. While
affiliated with the Barbarians, Al vis was charged with the comm ssi on
of several crines not relatedto theinstant indictnent, and eventual ly

began cooperating with governnent authorities. Heinfiltratedthe
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Di abl os at the behest of the FBI. One | awenforcenent concernw ththe
D abl os was t hree unsol ved not orcycl e-club rel ated nurders, inwhichit
was suspected that nmenbers of the Di abl os had been invol ved.

At trial, Alvis stated that one i nportant characteristic
of the Cl ub was t he sense of brot herhood anong its nenbers. Alvis’'s
trust and confidence withinthe D abl os, together withhisfamliarity
with the bi ker culture, all owed hi mto becone a prospect and | ater a
full-fledged nenber. He devel oped cl ose rel ati onshi ps with several
menbers of the ub, andultimately becane its vice president. Alvis
was t hus the FBI's “eyes and ears i nsi de of t he Di abl os organi zation.”

Because of his status withinthe Di abl os, Al vis was abl e
to gat her for the FBI val uabl e i nformati on about the Cub’ s structure
and day-t o-day operations. He was also able to introduce sever al
under cover agents intothe Cub, and, withtheir help, orchestrate a
nunber of crim nal schenes i nvol ving the D abl os. One of these schenes
concerned a reverse-sting heroindeal. The governnent’s evi dence of
t he circunst ances surroundi ng this schene consisted mainly of Alvis’s
trial testinony, aided by evidence derived fromthe interception of
certain conmunications nade pursuant to Titlelll of the Omibus Crine
Control and Safe Streets Act of 1968, 18 U.S.C. 8§ 2510 et seq.
(hereinafter “Titlelll”). Wat follows is asumrary of this evidence.

By t he end of July of 1995, the C ub was facing fi nanci al

difficulties. Alvis, who at that tine was treasurer of the
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Massachusetts chapter, hel d a neeti ng where he i nf ornmed chapt er nenbers
of the situation and toldthemthat they woul d probably be evicted from
t he cl ubhouse because the rent was inarrears. As a way of generating
noney for the chapter, Al vis suggested that sone nenbers assi st himin
adrug deal. Alvis specificallytoldthe D abl os that he needed t hem
to “[r]un security for [a] transportation of heroin.” The plan
consi sted in pickingupthe drugs at one poi nt and deliveringthemat
anot her. He al so expl ai ned that each partici pant woul d be pai d $500,
whi ch noney woul d be contributed to the chapter’s treasury.

Bal t as, who happened to be present at t he neeti ng, agreed
to the idea. He voiced his support by rem ndi ng nenbers of their
comm tment to the O ub, and even proposed a fewi deas for carryi ng out
t he pl an wi t hout attracting attenti on upon the Di abl os. Moreover,
Baltas directed Alvisto “[t]ake the guys . . . best suited for the
job.”

The foll ow ng day, Alvis travel ed to Connecticut for a
chapter neeting, where he net Baltas at the chapter’s cl ubhouse.
Bal t as asked Al vi s how many nenbers had vol unteered to participatein
t he deal, and offered torecruit additional hel p upon | earning t hat
only two had cone forward. As prom sed, Baltas tal ked to two ot her
menbers who | ater got incontact wwth Alvis and eventual | y parti ci pated
in the transaction.

The deal finally took place on August 7, 1995, and Bal t as
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and Al vis net in Connecticut the follow ng day. Alvis gave Baltas
$250.00 for his recruiting efforts. Baltas did not directly
participate in the transacti on.

[1. DI SCUSSI ON

A. Suppression

Bal t as contends that the district court erredin denying
his notion to suppress the evidence obtained through el ectronic
surveill ance. Bel ow, Bal t as sought suppressi on of the intercepted
conmuni cations all eging: (1) that the i ssuance of the warrant was not
grounded on pr obabl e cause; (2) that the acconpanying affidavit failed
t o showt he unlikely success of alternative investigative procedures;
(3) that inexecutingthe warrant, the governnment failedto m nim ze
the interceptions; (4) that theinterceptions went beyond t he scope of
the warrant; and (5) that the warrant failedto specify the types of
communi cations to beintercepted. Uponreferral by the district court,
t he magi strate judge, after conducting an evi denti ary hearing, issued
a report and recommendati on t hat t he noti on be deni ed. Adoptingthe
magi strate judge’ s report and recomrendation, the district court denied
t he noti on.

Here, Baltas renews his attack on the governnent’s
m ni m zation procedures. Specifically, Baltas chall enges that the
intercepting agents failed to mnimze the interception of

conmmuni cations fromapproxi mately 9:04 p.m until 10:09 p.m, on April
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21, 1995. He further alleges that “during the spot checks after 10: 09
p. m, the agents obviously |listenedto nore of the conversations than
was necessary to have been abl e t o knowt hat t hey shoul d have st opped
l'istening.” Focusing onthese alleged violations, Baltas protests that
al | the evidence obtai ned t hrough el ectroni c surveill ance shoul d have
been suppressed.

We affirmthe district court’s denial of Baltas’s notion
for substantially the reasons cogently set forthinthe magi strate
judge’s report and recomendati on adopted by the district court.
“IWhen a | oner court produces a conprehensi ve, wel | -reasoned deci si on
an appel l ate court shouldrefrainfromwitingat | engthto no ot her

end than to hear its own words resonate.” United States v. Vél ez

Carrero, 140 F. 3d 327, 329 (1st Cir. 1998) (quotingLawton v. State

Mutual Life Assurance Co. of America, 101 F.3d 218, 220 (1st Cir.

1996)). We only hesitate to add two comments.

First, the evidence obtained by the April 21 interception
was not introduced at trial in relation to Baltas’s count of
conviction, towt: conspiracy to possesswithintent todistribute
heroin. Infact, none of the conmuni cations intercepted on April 21
were i ntroduced at trial. Thus, any possible error in adequately
m ni m zi ng such interception was harm ess.

Second, total suppression of electronic surveillance

evi dence i s not appropriate unl ess the noving party shows that there
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was a “taint uponthe investigation as a whol e sufficient to warrant

[ such] sweepingrelief . . . .” United States v. Charles, 213 F. 3d 10,

23 (1st Cr. 2000) (quotingUnited States v. Hof f man, 832 F. 2d 1299,

1307 (1st Cir. 1987)). That is, errorsinmnimzingone particul ar
interceptionw thinthe context of alengthy and conpl ex i nvesti gati on,
such as the one involved inthis case, do not automatically warrant the
suppression of all the evidence obtained through electronic
surveillance. Even assum ng that the governnment failedto mnimzethe
April 21 interception, total suppressi on would not foll ow, because
Bal tas has not denobnstrated that the entire surveillance was tainted.

B. Severance

Bal tas next argues that the district court erred in
denying his notion for severance. He also assigns fault to the
district court’s refusal to hold a pretrial hearing on the
adm ssibility of coconspirator statenents.

Bal t as was originally charged i n a supersedi ng i ndi ct nent
with acontrol |l ed substances | awvi ol ati on. Al though t he i ndi ct nent
al so i ncl uded vari ous RI COcharges, Baltas was not targeted in any of
them Accordingly, he noved to sever the RICO fromthe non-RI CO
counts, and histrial fromthose of his co-defendants. The nagistrate
j udge deni ed the noti on wi thout prejudice. Followingthefilingof the
second superseding indictnment, which charged Baltas with RI CO

conspi racy and substantive RI CO he renewed his notion before the
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district court, but to no avail.

In this case, joinder of counts and defendants in the
second super sedi ng i ndi ct mrent was proper. O the 28 racketeering acts
pertinent tothe RICOconspiracy allegedincount 1, twoinplicated
Bal t as, predicate acts 3 (ki dnappi ng) and 23 (conspiracy t o possess
withintent todistribute heroin). These acts were al so charged as
substantive RICOviolations. Furthernore, act 23 was separately
charged as an of fense i n count 32, Baltas’s count of conviction. Thus,
t he counts were properly joinedunder Rul e 8(a) as chargi ng “two or
nore acts or transacti ons connected together or constituting parts of

a common schene or plan.” Fed. R Cim P. 8(a). See United States v.

Zannino, 895 F.2d 1, 16 (1st G r. 1990) (“of fenses comm tted pursuant
to t he sane (charged) racketeering enterprise and conspi racy may be
joinedinasingleindictnment”). The defendants were al so properly

joined. See United States v. Boyl an, 898 F. 2d 230, 245 (1st Cir.) (" So

|l ong as thereis aresponsi bl e basis for the avernents, chargi ng an
omi bus RI COconspiracy normal |y supplies the gl ue necessary to bond
mul ti pl e def endants together in a single proceedi ng where all are
accused of participating in the conspiracy.”).

Bal t as i nsi sts nonet hel ess t hat he was undul y prej udi ced
by the district court’s denial of his notion for severance. Under Rul e
14, adistrict court may order separate trials of counts or defendants

“[1]f it appears that a defendant or the governnent is prejudiced by a
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j oi nder of of fenses or of defendants inanindictnment. . . or by such
joinder for trial together . . . .” Fed. R Crim P. 14. |n making
this determ nation, the district court enjoys wide |latitude. See

United States v. Rogers, 121 F. 3d 12, 16 (1st Gr. 1997). W reviewa

district court’s refusal to sever for “mani f est abuse of di scretion,”

United States v. DeLe6n, 187 F. 3d 60, 63 (1st Cir. 1999), reversing

only upon a “strong show ng of evident prejudice,” United States v.

O Bryant, 998 F.2d 21, 25 (1st Cir. 1993), that joinder “deprived

def endant of afair trial, resultinginamnscarriage of justice,”

United States v. Tej eda, 974 F. 2d 210, 219 (1st G r. 1992) (citations
and i nternal quotation marks omtted). Because Baltas has failedto
shoul der this burden, we affirmthe district court’s ruling.
Bal t as nai nt ai ns t hat he was prej udi ced because the jury
was al |l owed to hear evidence that would have been irrel evant or
i nadm ssi bl e agai nst hi min a separate trial onthe drug and firearns
counts. Intryingto prove his point, Baltas cursorilyreferstothe
evidencerelatingtothe predi cate acts upon whi ch the RI COchar ges
rested, arguing that such evi dence woul d not have been adnm ssibleina
trial without the RICOcharges. He further contends that a separate
trial would have i nocul ated the jury’s verdi ct frombei ng tainted by
spillover prejudice. None of these argunents have nerit.
First, “[t]his court’s rule is that those ‘who are

i ndi ct ed together should be triedtogether,’” andthe district court’s
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joinder inthis case appropriately foll owed that presunption.” DelLeodn,
187 F.3d at 63 (quoting O Bryant, 998 F.2d at 25).

Second, Baltas’s allegations of prejudice are rather
conclusory, and thus do not suffice to overcone the presunptionin

favor of joinder. See United States v. Neal, 36 F. 3d 1190, 1204 ( 1st

G r. 1994) (conclusory allegations heldinsufficient toshowrequisite
prejudice). “Thereis always sone prejudiceinanytrial where nore
t han one of fense or offender are tri ed toget her —but such ‘ garden
variety’ prejudice, inandof itself, will not suffice.” Boylan, 898
F.2d at 246. Moreover, we have consistently reiterated our rel uctance
t o second-guess a lower court’s refusal to sever “[e]ven where | arge
ampounts of testinony areirrel evant to one def endant, or where one
def endant’ s i nvol venrent i n an overal |l agreenent is far | ess thanthe

i nvol venent of others . . . .” |d. at 246; see al so United States v.

Levy- Cordero, 67 F. 3d 1002, 1007 (1st Cir. 1995); United States v.

DeMasi, 40 F.3d 1306, 1313 (1st Cir. 1994); QO Bryant, 998 F.2d

Third, the district court took appropri ate neasuresto
prevent potential spillover prejudice by instructingthejury, both
during the prelimnary and cl osi ng charges, to consi der the evi dence
separately as to each count of theindictnment, andto determ ne guilt
on an i ndi vidual basis. Mreover, asit is nore particularly discussed
infra, thecourt alsogavelimtinginstructions duringtrial astothe

admssibility of certain potentially prejudicial evidence pertainingto
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Baltas. Baltas’s acquittal onthe firearns charges (counts 40 and 41)
denonstrates that thejury was ableto followtheseinstructions. See
DeLe6n, 187 F.3d at 64 (considering a discrimnating verdict as
evi dence that the jury was capabl e of follow ng the district judge's

instructions); United States v. Edgar, 82 F. 3d 499, 504 (1st Cir. 1996)

(sanme); Neal, 36 F.3d at 1205 (sane); Boyl an, 898 F. 2d at 246 (sane);

seealsoUnited States v. Tracy, 989 F. 2d 1279, 1284 (1st Cir. 1993)

(“The jury’'s selectivity inits verdict affords ‘reasonably good

assurance’ that spillover prejudice didnot result fromjoi nder of

of fenses.”) (quotingUnited States v. Natanel, 938 F. 2d 302, 308 ( 1st
Cir. 1991).

Baltas alternatively argues that evenif severance was not
warranted, the district court shoul d have mtigated spill over prejudice
by hol ding a pretrial hearing onthe adm ssibility of coconspirator

hearsay statenents pursuant toUnited States v. Janes, 590 F. 2d 575

(5th Gr.) (enbanc). Duringthe proceedi ng bel ow, Bal t as made vari ous
requests for aruling onthe admssibility of coconspirator statenents
relating tothe RICOcharges under Fed. R Evid. 801(d)(2)(E). The
court denied the requests and provisionally all owed the evi dence,
decliningtomake afinal adm ssibility determ nation, in accordance

with United States v. Petrozziello, 548 F.2d 20, 23 (1st Cir. 1977).

As a consequence of itsrulingonBaltas’s Rul e 29 noti on,

the district court struck the evidence at issueeither inits entirety,
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or for all but credibility purposes. Baltas argues t hat because t he
trial court had ultimately to instruct the jury to either
conpartnentalize or totally disregard this evidence, he was unfairly
prejudi ced by the court’s refusal to conduct a pretrial Janes heari ng.
Accordingtohim if thetrial court had made its evidentiary ruling
beforetrial, thereby preventingthe evidence fromreachingthe jury,
his trial “woul d not have been cont anm nat ed by such a | arge anount of
har nf ul i nadm ssi bl e evidence.”

The Fifth Grcuit inJanmes heldthat “[t] he district court
shoul d, whenever reasonably practicable, require the show ng of a
conspiracy and of the connection of the defendant with it before
adm tting decl arati ons of a coconspirator.” 590 F. 2d at 582. The
circuit court recognized, however, that if the district court
“determines it is not reasonably practical torequire ashow ngto be
made before admtting the evidence, [it] may admt the statenment
subj ect to being connected up.”® Id. Al inall, “[t]hisisanmatter

commttedtothe broad di scretionof thetrial court.” United States

v. Fragoso, 978 F. 2d 896, 900 (5th Cir. 1992) (approvi ng deferral of
determnation to admt the statenent until the close of the

governnment’ s case); seealsoUnited States v. Gonzal ez- Bal deras, 11

¥In that event,” sinmlar to the procedure followed in this
circuit under United States v. Petrozziell o, 548 F. 2d 20, 23 (1st Grr.
1977), “the court may conditionally admt the statenent subject toa
subsequent final determnation,” United States v. Gonzal ez-Bal deras, 11
F.3d 1218, 1224 (5th Cir. 1994).
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F.3d 1218, 1224 (5th GCir. 1994) (sane).

The usual course of actioninthiscircuit, however, isto
admt the hearsay evidence provisionally, “subject to [a] final

Petrozzi ell o determ nati on, whi ch shoul d be nade ‘ at t he cl ose of all

t he evi dence’ and ‘ out of the hearing of thejury.”” United States v.

Portela, 167 F. 3d 687, 702 (1st Cir. 1999) (quotingUnited States v.

Ci anpaglia, 628 F.2d 632, 638 (1st Cir. 1980)). Inthis case, the

district court appropriately determned to admt the statenents
provisionally, eventhoughit hadto subsequently strike sone of them
inwholeor inpart, duetoitsrulingonBaltas’s Rule 29 notion. In
so doing, the court took the necessary precautions to nmnimze
spill over prejudice by giving appropriate cautionary instructionsto
the jury. Because Baltas has not shown that the district court’s
determ nation to admt the evidence provisionally was clearly
erroneous, and since we have al ready determ ned t hat t he sel ecti ve
verdi ct denonstrates that the jury was able to followthe court’s

i nstructions, we sustainthetrial court’s determnation. See Portela,

167 F.3d at 703 (“We will sustainthe trial court’s determ nation
[ regardi ng adm ssi on of coconspirator statenents unless it isclearly
erroneous.”).

C. _Sufficiency of the Evidence

Bal tas further presses the clai mthat the evi dence was

insufficient toconvict hi mon count 32, insistingthat thetrial court
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shoul d have grant ed hi s noti on for judgnment of acquittal. W review

t hese cl ai ns de novo, see United States v. Coll azo- Aponte, 216 F. 3d

163, 193 (1st CGr. 2000), unitarily applyingthe famliar sufficiency-

of -t he-evi dence standard, see Uni ted States v. Hernandez, 218 F. 3d 58,

64 n.4 (1st Cir. 2000) (“‘[C]hallenges to the sufficiency of the
evi dence and to t he denial of the notion for judgnment of acquittal

rai se asingleissue’” and thus we apply the traditional sufficiency of

t he evi dence standard to these clainms.”) (quotingUnited States v.

Morillo, 158 F.3d 18, 22 (1st Cir. 1994)).

Under this standard, we reviewal |l the evidence, direct
and circunstantial, inthelight nost favorable to the prosecuti on,
drawi ng al | reasonabl e i nferences consistent with the verdict, and
avoiding credibility judgnments, to determ ne whet her arational jury
coul d have found t he def endant guilty beyond a reasonabl e doubt. See,

e.d., United States v. Marrero-Ortiz, 160 F.3d 768, 772 (1st Cir.

1998); United States v. Laboy-Del gado, 84 F. 3d 22, 26 (1st G r. 1996).

It isimmterial that a possiblerenditionof the record coul d support
anot guilty verdict; it is enoughthat arational trier of fact could
have construed the evidenceto find guilt beyond a reasonabl e doubt.

See Hernandez, 218 F.3d at 64; Laboy-Del gado, 84 F.3d at 26-27.

“The i nsufficiency of the evidenceinthis case,” Baltas
asserts, “turns on one specific point,” towt: that there was no

evi dence that he conspired to possess heroinwithintent todistribute
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andtodistributeit. Heproteststhat “[t]he governnment’ s evi dence,
at best, proved that [ he] joined aconspiracy to aid and abet a drug

deal , but not to actually deal in drugs.” Accordingto Baltas, the
evi dence fail ed to showthat he was i nvol ved in the selling or buying
of the drugs.

“*To prove a drug conspi racy charge under 21 U. S. C. § 846,
t he governnent i s obligedto showthat a conspiracy existed and t hat a

particul ar defendant agreed to participateinit, intendingto conmt

t he underl yi ng substantive offense.’” Coll azo-Aponte, 216 F. 3d at 191

(quoting United States v. Sepul veda, 15 F. 3d 1161, 1173 (1st Cir.
1993)). Thus, “the governnent nust showtwo ki nds of intent: ‘intent
toagree andintent tocomrt the substantive of fense.’” Hernandez,

218 F.3d at 65 (quotingUnited States v. Génez- Pabén, 911 F. 2d 847, 852

(1st Gir. 1990)). It need not show, however, “that a gi ven def endant
took part in all aspects of the conspiracy.” Sepulveda, 15 F. 3d at

1173. As the Suprene Court inSalinas v. United States, 522 U S. 52,

65 (1997) expl ai ned:

A conspirator nust intend to further an
endeavor which, if conpl eted, woul d satisfy all
of the elements of a substantive crim nal
of fense, but it suffices that he adopt t he goal
of furthering or facilitating the crim nal
endeavor. He nmay do so in any nunber of ways
short of agreeing to undertake all of the acts
necessary for the crine's conpleti on. One can be
a conspirator by agreeingtofacilitate only sone
of the acts leading to the substantive offense.
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The evi dence est abl i shed that Baltas actively parti ci pat ed
inthe prelimnary di scussions of the plan for the heroin transaction
by encour agi ng d ub nenber partici pati on and suggesti ng ways i n whi ch
tomnimze the risk of exposure. He was well aware that the plan
entail ed the transportation of the heroinfromone | ocation to anot her.
Furthernore, he pl ayed an activeroleinarranging for the provision of
arnmed security for the deal.

Based on thi s evidence areasonable jury was entitledto
find, beyond a reasonabl e doubt, that Baltas agreed to participatein
aconspiracy wththeintent todistribute heroin. The fact that he
may not have been personally i nvol ved in selling or buyingthe drugsis
of no inportance, for it is well settled that “*proof of direct
participationinthe sale of drugs is not requiredto convict inadrug

conspiracy case.’” Collazo- Aponte, 216 F. 3d at 193 (quoti ng Marrero-

Otiz, 160 F. 3d at 773). What isinportant i sthat he was cogni zant
t hat t he heroi n woul d be delivered fromone pl ace to another inthe
course of the distribution; such delivery alone constitutes
di stribution for purposes of the drug statute. 21 U. S.C. 8§ 802(11)

(defining “distribute” tonean “deliver.”); seealsoUnited States v.

Ocanpo- Guarin, 968 F. 2d 1406, 1410 (1st Cir. 1992). Therefore, his

convi ction nust be affirned.

D. Instructional Claim

Baltas al so assigns error tothe district court’s deni al

-18-



of his request for aninstruction on entrapnment. Because Baltas did
not regi ster a post-charge objectiontothe om ssion of an entrapnent
charge, as mandated by Fed. R. Crim P. 30,% we reviewthe district

court’s decisionfor plainerror. See United States v. Arthurs, 73

F.3d 444, 448 (1st Cir. 1996).

To be entitled to a defense on entrapnent, a def endant

nmust produce “some evi dence” of bot h i nproper gover nnent i nducenent and

| ack of crim nal predisposition. See United States v. Ganache, 156

F.3d 1, 9 (1st Cir. 1998). The defense i s not avail abl e unl ess both

el ements exist. See United States v. Vega, 102 F. 3d 1301, 1304 (1st
Cir. 1996).
Bal t as chal | enges that Alvis inmproperly induced hi mto

jointhe conspiracy by exploiting his Diablo “pride and joy,” and by
“pl aying up the financial troubles of the club, and the need for
revenue.” Thisisafar stretch. |nproper i nducenent “goes beyond

providing an ordi nary opportunity tocommt acrine.” United States v.

Gendron, 18 F.3d 955, 961 (1st Cir. 1994) (citation and internal
qgquotation marks omtted). “Aninducenent consists of an ‘opportunity’

pl us sonet hi ng el se—typically, excessive pressure by t he gover nnent

“Rul e 30 of t he Federal Rul es of Criminal Procedure establishes
that “[n]Jo party nay assignh as error any portion of the charge or
om ssion therefromunl ess that party objects thereto beforethe jury
retirestoconsider its verdict, statingdistinctly the matter to which
t hat party objects and the grounds of the objection.” Fed. R CGim P.
30.
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upon the defendant or the government’s taking advantage of an
al ternative, non-crimnal type of notive.” [d.
In this case, the evidence at trial established that

Bal tas j oi ned t he conspiracy on his own accord. Al vis nerely presented
t he Massachusetts Diabloswith aplantoalleviate their strangling
financial situation. Alvis may have been wel | regarded by his fell ow
D abl os and | oyalty to t he d ub nay have been strong anong i ts nenbers.

Yet, the exi stence of these circunstances, w thout a pl ea predi cat ed

upon them is legally not enoughto constitute inproper i nducenent.

See United States v. Young, 78 F.3d 758, 761 (1st Gr. 1996) (rejecting
“the proposition that friendship, wthout a plea predicated upon
friendship, sufficeslegally asinducenent”). Contrarytohisclaim
the record shows that it was Baltas —who qui ckly seized on Alvis’'s
i dea —and who pl ayed upon the Di ablos’s conmitnment tothe Clubto
pronote participationinthe plan, by stating: “Well, you know what ?
This is an outl awnotorcycle club. It’s not a 50/50 club, it’s not a
70/ 70 club. . . . [Y]ou got to take your shot.” Absent inproper
i nducenent, the district court was not obligedtoinstruct thejury on
entrapnent, and t hus our i nquiry should end here. Neverthel ess, we
note that Baltas also failed to show at trial that he | acked the
requi site predi sposition. Therefore, because we concl ude t hat Bal t as
was not entitledto have the jury consider his defense of entrapnent,

we affirmthe district court’s deci sion.
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E. Sent encing

1. Acceptance of Responsibility

Baltas clains that the district court erroneously declined
to reduce his of fense | evel for acceptance of responsi bility under
US S G 83El 1(a). Adefendant qualifies for this adjustnent when he
“clearly denonstrates acceptance of responsibility for his offense.”
Id. It is incunbent upon the defendant to prove entitlement to a

decreaseinthe offenselevel. See United States v. Rosario-Peralta,

199 F. 3d 552, 570 (1st Cir. 1999). We will not reverse a district
court’s decisiontowthhold areductioninthe offense | evel unless
clearly erroneous. See id.

Al t hough a def endant does not necessarily forfeit the
possi bility of obtainingareductionfor acceptance of responsibility
by going to trial, doing so “greatly dimnishe[s] his chances of
receiving [such an] adjustnent.” [d. Onlyin*“rare situations” a
def endant who el ects to exercise his constitutional right toatrial
will qualify for a decrease in his offense |l evel for acceptance of
responsibility.> As explained in Note 2 of the Corment to § 3EIl. 1:

Thi s adj ustnent i s not i ntended to apply to a def endant

who puts the governnment toits burden of proof at trial
by denyi ng t he essential factual elenents of guilt, is

% not e that al though “[t] he gui deline adnmittedly inposes a tough
choi ce on a defendant . . ., it is not unconstitutional . . . .” See
United States v. DelLedn Ruiz, 47 F.3d 452, 456 (1st Cir. 1995)
(citations omtted); see also United States v. Rosari o-Peralta, 199
F.3d 552, 570-71 (1st Cir. 1999).
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convicted, and only then adm ts guilt and expresses
renorse. Conviction by trial, however, does not
automati cal | y precl ude a def endant fromconsi derati on
for such areduction. Inrare situations a defendant
may cl early denonstrate an accept ance of responsibility
for his crimnal conduct even t hough he exerci ses his
constitutional right toatrial. This may occur, for
exanpl e, where a defendant goestotrial toassert and
preserve i ssues that do not relate to factual guilt
(e.q., tonmake a constitutional challengetoastatute
or achallengetothe applicability of astatutetohis
conduct). In each such instance, however, a
determ nation that a defendant has accepted
responsibility wll be based primarily upon pre-tri al
statenments and conduct.

US S.G 8§ 3EL.1 cnt. note 2.

In the case at bar, the district court correctly
determ ned that Baltas was not entitledto an offense | evel reduction
pursuant to 8 3E1.1. First, the record is barren of any pretri al
statement s or conduct indicatingthat Baltas accepted responsibility.
Second, his situation does not fit any of the exanpl es presentedinthe
gui deline commentary, and it is by no neans “rare.” He asserts
nonet hel ess that he did not proceedtotrial tocontest factual guilt,

but to“totest the strength of the governnent’s case. . . .”% Inthis

®Bal t as al so contends that “[t] o the extent that he al so wanted to
argue entrapnent, he was not thereby failingtotake responsibility for
his actions.” Sone circuits have held that a defendant’s goingto
trial to allege entrapnment does not preclude areduction for acceptance
of responsibility, see, e.qg., United States v. Fl eener, 900 F. 2d 914,
918 (6th Cir. 1990), while others have held that the defense of
entrapnent and U.S. S.G 8§ 3E1.1 are i nconpatible, see, e.g., United
States v. Kirkland, 104 F. 3d 1403, 1405 (D.C. Cir. 1997). Today, we
have no need to deci de t he i ssue because the record belies any claim
that Baltas “clearly denonstrat e[ d] acceptance of responsibility for

(continued...)
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vi ew, he suggests that thetrial court’s dism ssal of the RICOcounts,
and thejury snot-guilty verdictsastothefirearns countstilt the
bal ance in his favor. This argunent is unavailing; Baltas coul d have
pl eaded to t he drug count and still goneto trial on the remaining

ones. See United States v. DeLedédn Rui z, 47 F. 3d 452, 455 (1st Cir.

1995) (“[A] bsent unusual facts, we will . . . generally sustain a
di strict court that deni es acceptance of responsibility to a def endant
who declined to plead guilty on the count or counts of whi ch he was
convicted.”). Moreover, fromthe begi nning of the case, Baltas
contested his guilt.” As his counsel stated in opening:

Now, | told you, before M. Baltas comes into this

courtroomhe’ s presuned i nnocent. As soon as the first

time that he was brought before a court and sai d you’' ve
been i ndi cted, how do you pl ead, and he pl eaded not
guilty, he join[ed] that issue for trial.

At the sentencing hearing, thedistrict court, inrefusing
to adjust Baltas’ s offense | evel for acceptance of responsibility,
expressed:

As | understand it, | think M. Baltas takes the
position, which | don't blame himfor if that’s his

posi tion, that he never participatedin any kind of a

her oi n conspi racy; that he never assi sted t he group of
peopl e to carry out that conspiracy; that he never had

C...continued)
his offense.” U S.S.G § 3E1.1.

'Even his statements before this court confirnms this. For
exanple, in his supplenmental brief, Baltas asserts that he has
“consistently mai ntained that heisinnocent[, and] that [ h] e never
conceded that he was part of any conspiracy to possess heroin.”
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any i ntent to associate with them and so on, and t hat
just strikes me as not acceptance of responsibility.
I mnot sayi ng he ought to, but what | amsaying is
given his position, | have a very hard tine
understanding how that equals acceptance of
responsibility.

Bal t as al so makes reference to his all ocuti on, where he
toldthetrial judge: “[lI]ike |l said, | can accept ny responsibility
for what | did.” Wien viewedin proper context, this statenent | oses
al nost all significance. |In beratingthe governnent for conductingthe
heroin sting operation, Baltas decl ared:

| made up ny m nd several years ago that | was done
with being awseguy. It didn’t work out apparently
because this guy [Alvis] got netiedup. | purposefully
—I| want todothiswithalittlerespect. | want to
t hank you f or what you did with ny son, Shane. | want
to thank you for what you did with nme with the bai
hearings, for ny famly, ny kids. But it’s tough for ne
to want to say |I’m sorry because |’ m not.

VWhat |'vedoneall nylifel’'vepaidfor, | was man
enough to stand up and say, okay, | didit. Let nme go
donytinme. Thisl didn't do, and I’ mgoingtojail for
it.®

These are hardly words of contrition. Therefore, we conclude that the
district court’s determ nation not toreduce Baltas’s offense | evel for
accept ance of responsibility was not clearly erroneous, and thus affirm
it.

2. Role in the O fense

8br eover, in his objections tothe presentence report, Baltas
mai nt ai ned “t hat he never agreed to participateinthe Governnent sham
transaction plan nor did he need to approve of it or assist in
recruiting persons to carry it out.”
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Baltas further assigns error to the district court’s
refusal to decrease his offense | evel as a m nor partici pant under
U S S.G §3Bl.2(b). Like adenial of areductionfor acceptance of
responsibility, adistrict court’s refusal to adjust a defendant’s
of fense | evel due to his mi nor participationis reviewedfor clear

error. See Rosario-Peralta, 199 F.3d at 571. However, because Bal t as

never rai sed the i ssue bel ow, “he nust showthat the district court’s
failure to adjust his sentence dowmmward was ‘plainerror.’” See United
States v. Daniel, 962 F.2d 100, 102-03 (1st Cir. 1992).

“[Al ny participant whois | ess cul pabl e t han nost ot her
partici pants, but whose rol e coul d not be describedas mnimal,” is
consi dered a m nor participant under the Guidelines. US. S. G 8
3Bl.2(b) cnmt. note 3. To be entitledto a sentence adj ustnent for
m nor participation, a defendant nust shoul der t he burden of proving
“both that heis |ess cul pabl e t han nost ot hers i nvol ved i n t he of f ense
of conviction and | ess cul pabl e t han nost ot her m screants convi ct ed of

simlar crimes.” United States v. Otiz-Santiago, 211 F. 3d 146, 149

(1st Cir. 2000). This determ nation “is heavily dependent upon the
facts of aparticular case.” U S S G 8 3Bl.2(b) (backg d); see al so

United States v. Mangos, 134 F. 3d 460, 466 (1st Cir. 1998) (“role-in-

t he-of fense determ nati ons are fact-bound”). Moreover, “[w] e have
declared, witharegularity bordering onthe echolalic, that barring a

m stake of law. . ., ‘battles over a defendant’s status . . . wl|l
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al nost al ways be won or lost inthedistrict court.”” United States v.

Conl ey, 156 F.3d 78, 85 (1st Cir. 1998). Baltas did not fight his
battleinthe district court, and he stands no better chance of victory
in this one.

The record sufficiently denonstrates that Bal tas was “a

pl ayer rather thana . . . dabbler,” Ortiz-Santiago, 211 F. 3d at 149;

he (1) participatedintheinitial planning of the heroin-trafficking
conspiracy, (2) knew the scope of the activity, and (3) took the
initiative of recruitingtwo O ub nmenbers to provide security for the
transaction. Under these circunstances, thedistrict court’s failure
t o adj ust Baltas’s offense | evel for m nor participati on was no error,
pl ai n or otherw se.

C. Downward Departure

Bal tas argues that the district court erredinrefusingto
depart downward on two grounds. First, he contends that the district
court shoul d have departed downward pursuant to U.S.S. G § 4Al. 3,
because his crimnal history category over-represented the seriousness
of his crimnal history. Specifically, Baltas conplains that three of
the five pointswhichledtohiscrimnal history Il category resulted
froma prior sentence which barely qualified as a such under 88§
4A1. 1(a) and 4Al.2(e).

Gui deline 8 4Al1. 1(a) nmandates a 3-point additionto a

defendant’ s crimnal history conputation “for each prior sentence of
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i mpri sonnment exceedi ng one year and one nonth.” U S.S. G 8§ 4Al.1(a).
Under this section, “[a] sentence i nposed nore than fifteen years prior
t o t he def endant’ s conmencenent of the instant offenseis not counted
unl ess the defendant’ s i ncarcerati on extendedintothis fifteen-year

period.” 1d. cm. note 1; see also id. 8§ 4Al.2(e).

In the case at bar, Baltas objected to the 3-point
conput ati on under § 4Al. 1(a) because t he prior sentence i n questi on was
i nposed nor e t han 15 years before his of fense of conviction. However,
the district court overrul ed this objection because it found t hat
Baltas was inprisonwthinthe guideline s 15-year period. Because
Bal t as does not clai mthat the district court commtted|egal error in
maki ng this determ nation —and indeed he could not —we | ack

jurisdictiontoreviewhis claim See Collazo-Aponte, 216 F. 3d at 204

(“the def endant nay not appeal froma sentence wi thin the guideline
range if there was no legal error and the only claimis that the

di strict court acted unreasonably in decliningtodepart”) (quoting

Uni ted States v. Sal dafia, 109 F. 3d 100, 102 (1st Gr. 1997)); see al so
United States v. Tucker, 892 F.2d 8, 10 (1st Cir. 1989).
Second, Baltas al |l eges that the district court shoul d have
departed downward under U.S.S.G 8 5K2.0. 1In essence, Baltas’'s
contention is that the fact that his conviction stemmed fromthe
governnment’ s reverse sting operation takes his case outside the

“heartl and” of typical cases contenpl ated by t he Guidelines. The

-27-



district court did not deny Baltas’s request because it t hought it
| acked the authority to depart, but because it declinedto exerciseits
discretionto do so. Its decision, therefore, i s not subject toreview

by this court. See Portela, 167 F.3d at 708.

D. Apprendi

After oral argunent was held, a letter was
transmtted to the court under Fed. R App. P. 28(j) calling our
attention to the recent Supreme Court decision in Apprendi V.

New Jersey, —U. S. —(2000), 120 S. Ct. 2348 (2000). W granted

both Baltas and the government time to submt supplenmentary
menor anda addressing the possible relevance of Apprendi and,
assum ng that Apprendi applies, addressing the issue of
prej udi ce. Such nmenoranda having been filed, the matter is
properly submtted for disposition.

| nvoking the rule set forth in Apprendi, where the
Suprene Court held as a matter of constitutional [|aw that
“[o]ther than the fact of a prior conviction, any fact that
increases the penalty for a crinme beyond the prescribed
statutory maxi mum nust be submtted to a jury, and proved beyond
a reasonabl e doubt,” 120 S. Ct. at 2362-63, Baltas now seeks to
have his sentence vacated. Because Baltas did not raise this

i ssue below, we review for plain error. See United States v.

Moj i ca-Baez, 229 F.3d 292, 307 (1st Cir. 2000).
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The issue presented is whether the district court’s
finding of drug quantity under 21 U.S.C. 8§ 841(b)(1), which was
made at the sentencing under a preponderance-of-the-evidence
standard, was error under Apprendi. |In support of his claimof
error, Baltas argues: (1) that we should read Apprendi as
applying where any fact (other than the fact of a prior
conviction) exposes the defendant to an increased penalty,
instead of as applying only in situations where the prescribed
sentence exceeds the statutory maxi num and that (2) assum ng
Apprendi is applicable, the district court’s finding constitutes
plain error.

Bal tas was convicted of conspiracy to possess with
intention to distribute and to distribute heroin, in violation
of 21 U . S.C. 8 846. The ampunt of heroin attributed to himwas
nei ther submitted to the jury, nor found by the jury beyond a
reasonabl e doubt. Instead, it was determ ned by the district
court at the sentencing hearing under a preponderance of the
evi dence standard. Under this standard, the district court
determ ned that the transaction involved at |east one kil ogram
of heroin. This finding mandated a base offense |evel of 34.
Wth a crimnal history category of 11l, Baltas’s GCuideline
range was of 188 to 235 nonths’ inprisonment, which as we

explain belowis within the statutory maxi mum
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Under the pertinent statutory scheme, Section 846
provi des that the penalty for an attenpt or conspiracy to conmt
a drug trafficking offense shall be the same as the penalty for
the of fense that was the object of the attenpt or conspiracy. 21
U S.C. § 846. The underlying offense is set out in section
841(a) (1), which makes it unlawful to “manufacture, distribute,
or di spense, or possess with intent to manufacture, distribute,
or dispense, a controlled substance.” 21 U S.C. 8§ 841(a)(1).
Section 841(b), in turn, establishes the penalties applicable to
a violation of section 841(a)(1). Section 841(b)(1)(C
authorizes a term of inmprisonnent for a schedule | narcotic,
such as heroin, wthout reference to drug quantity, of “not nore
than 20 years.” 21 U.S.C. 8 841(b)(1)(C. Using this franmework,
the district court sentenced Baltas to a term of 188 nonths of
i npri sonnment .

Not wi t hst andi ng his sentence at the | ow end of the
penalty range, Baltas argues that Apprendi mnust not be construed
so narrowmy; and should apply in situations where any fact
(other than the fact of a prior conviction) exposes the
defendant to an increased penalty, instead of as applying only
in situations where the prescribed sentence exceeds the
statutory maxinum However, as held by the Eighth Circuit,

“[t]his argunent goes too far, and is not supported by the
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Supreme Court’s opinion in Apprendi.” United States v. Aguayo-
Del gado, 220 F.3d 926, 933 (8th Cir. 2000). The rule in
Apprendi only applies in situations where the judge-nade factual
determ nation increases the maxinmum sentence beyond the
statutory maxi rum and not in situations where the Defendant’s
potential exposure is increased within the statutory range. [d.

Therefore, if the judge-nade factual determ nation nerely
narrows the judge’'s discretion wthin the range already
authorized by the offense of conviction, then no Apprendi
violation occurs. |d. at 934-35.

Based on the Supreme Court’s decision in Apprendi
we hold that no constitutional error occurs when the district
court sentences the defendant within the statutory maxinmum
regardl ess that drug quantity was never determ ned by the jury
beyond a reasonabl e doubt. Therefore, Baltas’s sentence of 188
nont hs, bel ow the twenty year maxi mum provided by 21 U S.C. 8§
841(b)(1)(C), does not constitute an error under Apprendi. This
decision is consistent with those of our sister circuits which
have had the opportunity to address challenges simlar to the

one presented by Baltas. See, e.qg., United States v. Meshack,

225 F. 3d 556, 576 (5th Cir. 2000); Aguayo-Del gado, 220 F.3d at

933; United States v. Gerrow, 2000 WL 1675594, at *2 (11th Cir.

Nov. 8, 2000); United States v. Angle, 230 F.3d 113, 123 (4th
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Cir. 2000); United States v. Chavez, 230 F.3d 1089, 1091 (8th
Cir. 2000).

Bal t as goes on to explainin his brief, that assum ng
an Apprendi violation occurred below, the error was plain.
However, since we find no error in the district court’s
sentencing, plain or otherwi se, we need not go any further.

[11. CONCLUSI ON
For the foregoi ng reasons, we affirmthe convicti on and

sent ence.
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